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May9, 2003

VIA ELECTRONICFILiNG

Ms. MarleneDortch, Secretary
FederalCommunicationsCommission
~ l2~Street,SW
RoomTWB-204
Washington,DC 20554

Re: Ex parte.CC DocketNo. 01-337.ReviewofRegulatoryRequirementsfor
IncumbentLEC BroadbandTelecommunicationsServices

On Thursday,May8, 2003,DavidLawsonofSidley,Austin Brown& Wood and
theundersignedmetwith BrentOlson,Michael Carowitz,William Kehoe,Kimberly
Cook andBenChildersoftheWirelineCompetitionBureau’sCompetitionPolicy
Division. Thepurposeofthemeetingwasto discussaCommissionfindingof
incumbentLEC dominanceor nondominancein theLargeBusinessmarketfor
broadbandservices.Attachedis anoutline thatwasdistributedatthemeeting.

As we emphasizein theoutline, ILECs havemarketpoweroverthebottleneck
inputsnecessaryto providebroadbandservicesto largebusinesscustomersandthey
haveusedthispowerto preventthedevelopmentofeffectivecompetitionfor the
provisionofretailbroadbandservicesto largebusinesscustomersin marketstheyhave
longbeenallowedto serve(i.e., intraLATA markets).Thebottleneckinput atissuehere
is specialaccess.TheILECs specialaccessdominancecannotbe ignoredin assessing
theclaimsofnon-dominancefor thelargebusinessservicesthat arewithin thescopeof
thisproceedingbecauseit is thedirectsourceoftheirdominanceoverretail markets.

OneelectroniccopyofthisNoticeis beingsubmittedto theSecretaryoftheFCC
in accordancewith Section1.1206oftheCommission’srules.

Sincerely,

ATTACHMENT

cc: B. Olson
M. Carowitz
B. Childers
K. Cook
W. Kehoe
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Large BusinessServices

•:• Thedominance/nondominancetesthasalwaysrestedupon adeterminationof therisk of market
powerabuse.

•:• How do youdeterminewhetherILECs havemarketpowerin theframerelayandATM markets?

- ILECs asktheCommissionto usenationalmarketsharefigures
- Whenyou do that,theyclaim theyhaveonly asmallshareof themarket

+ This approachignoresafundamentaltenetof marketshareanalysis— it is only meaningfulif
conductedwithin arelevantmarket.

- Thereis no questiontherelevantmarketsherearepoint-to-pointor multipoint

- A customercanonly obtainservicefrom companiesthatprovideservicein theareas
the companywantsconnected

- It is clearthatcompetitiveconditionsarenotuniformandthatmarketpowertherefore
cannotbe analyzedon anationalbasis
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Large BusinessServices

•:• Onceyourecognizethat,it is clearthat in areaswheretheILECshavelongbeenallowedto
participatetheyhaveveryhighmarketshares— 90%or more,thosearetheonly meaningful
marketsharefiguresin therecord.

•:• Bottomline on marketshare-basedanalysis: evenif youthoughtyou couldendyour analysis
with marketshares,thereis no basisfor an across-the-boardfinding thatILECs lackmarket
power.

•:• But herewe alsohavemoredirectevidenceof marketpower,thereis thepresenceof control
over bottleneckinputs.



CCDocketNo. 01-337
Reviewof RegulatoryRequirementsfor IncumbentLEC BroadbandTelecommunicationsServices

Large BusinessServices

•:• Ofcourse,thebottleneckinputat issuehereis specialaccess.

•:• Therecanbeno seriousquestionthatit is abottleneck— at leastin mostareas.

- Th~.:1écordin theSpecialAccessproceedingoverwhelminglydemonstratesthatthevast
majorityof buildings,andoutsideof themosturbanareasvirtually all buildings,areservedonly
by theILEC

- In 1999,theCommissionmadeapredictivejudgmentthatthis would changeovertime
andhassincederegulatedtheratesof mostspecialaccessservices

- It now is clearthat thepredictivejudgmentwas incorrect
Therearefew, if any, alternativesto theILECs
Grantsof pricing flexibility havebeenmetwith price increasesinsteadof the

price decreasestheCommissionthoughtwouldbeneededif theILECswereto
competewith alternativesuppliers


